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I N THE SUPREME COURT OF THE STATE OF HAWAI ‘|

---000- - -

HAWAI | ELECTRI C LI GHT COMPANY, | NC.,
a Hawai ‘i corporation, Appellant-Appellee

VS.

DEPARTMENT OF LAND AND NATURAL RESOURCES, STATE OF HAWAI ‘I ;
BOARD OF LAND AND NATURAL RESOURCES, as the Executive Head
of the Departnent of Land and Natural Resources, State
of Hawai ‘i ; DEPARTMENT OF HAWAI | AN HOVE LANDS, STATE OF
HAWAI ‘I ; WAl MANA ENTERPRI SES, INC., a Hawai ‘i corporation;
and MAHI COOPER, Appel | ees- Appel |l ees

and

PEGGY RATLI FF and KEAHOLE DEFENSE COALI TI ON,
Appel | ees- Appel l ants in No. 21369

and

DEPARTMENT OF HAWAI | AN HOVE LANDS, STATE OF HAWAI I,
Appel | ee- Appel I ant in No. 21422
(NCS. 21369 & 21422 (CV. NO. 96-131K))

WAI MANA ENTERPRI SES, | NC.
a Hawai ‘i corporation, Cross-Appellant-Appellee

VS.

DEPARTMENT OF LAND AND NATURAL RESOURCES, STATE OF HAWAI I ;
BOARD OF LAND AND NATURAL RESOURCES, as the Executive Head
of the Departnment of Land and Natural Resources, State of
Hawai ‘i ; DEPARTMENT OF HAWAI | AN HOVE LANDS, STATE OF HAWAI | ;
HAWAI | ELECTRI C LI GHT COMPANY, INC., a Hawai‘ corporation;
and MAHI COOPER, Cross-Appel | ees-Appell ees

and

PEGGY RATLI FF and KEAHOLE DEFENSE COALI TI ON,
Cr oss- Appel | ees- Appel lants in No. 21369
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and

DEPARTMENT OF HAWAI | AN HOVE LANDS, STATE OF HAWAI I,
Cross- Appel | ee- Appel lant in No. 21422
(NCS. 21369 & 21422 (CIV. NO 96-141K))

PEGGY RATLI FF, Cross- Appel | ant - Appel | ant
VS.

DEPARTMENT OF LAND AND NATURAL RESOURCES, STATE OF HAWAI ‘I ;
BOARD OF LAND AND NATURAL RESOURCES, as the Executive Head
of the Departnment of Land and Natural Resources, State of
Hawai ‘i ; DEPARTMENT OF HAWAI | AN HOVE LANDS, STATE OF HAWAI ‘I ;
HAWAI ‘I ELECTRI C LI GAT COMPANY, INC., a Hawai‘ corporation;
VWAl MANA ENTERPRI SES, INC., a Hawai‘ corporation; and
MAHI COOPER, Cross- Appel | ees- Appel | ees
(NCs. 21369 & 21422 (CV. NO 96-142K))

MAHI COOPER, Cross-Appel |l ant - Appel | ee
VS.

DEPARTMENT OF LAND AND NATURAL RESOURCES, STATE OF HAWAI ‘I ;
BOARD OF LAND AND NATURAL RESOURCES, as the Executive Head
of the Departnment of Land and Natural Resources, State of
Hawai ‘i ; DEPARTMENT OF HAWAI | AN HOVE LANDS, STATE OF HAWAI ‘| ;
and WAl MANA ENTERPRI SES, I NC., a Hawai ‘i corporation,
Cr oss- Appel | ees- Appel | ees

and
PEGGY RATLI FF and KEAHOLE DEFENSE CQALI TI ON,

Cr oss- Appel | ees- Appel | ant s
(NCS. 21369 & 21422 (CIV. NO 96-143K))

HAWAI <| ELECTRI C LI GHT COWPANY, | NC.,
a Hawai ‘i corporation, Plaintiff-Appellee

VS.
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PETER YOUNG ! in his capacity as Chairman of the Board
of Land and Natural Resources, State of Hawai i;
DEPARTMENT OF LAND AND NATURAL RESOURCES, STATE OF
HAWAI | ; BOARD OF LAND AND NATURAL RESOURCES, as
the Executive Head of the Departnent of Land and Natural
Resour ces, Defendant s- Appel | ees

and

JOHN DOES 1-10; JANE DCES 1-10; DOE CORPORATI ONS,
PARTNERSHI PS, GOVERNVENTAL UNI TS OR OTHER ENTI TI ES 1- 20,
Def endant s

and

KEAHOLE DEFENSE COALI TI ON and PEGGY RATLI FF,
I nt ervenors- Appel | ants
(NCS. 21369 & 21422 (CIV. NO 96-144K))

WAl MANA ENTERPRI SES, I NC., a Hawai ‘i
corporation, Plaintiff-Appellee

VS.

RODNEY MAI LE,? Hearing O ficer for the Departnent of
Land and Natural Resources; PETER YOUNG 2 Chairman of the
Board of Land and Natural Resources, State of Hawai ‘;
BOARD OF LAND AND NATURAL RESOURCES, STATE OF HAWAI ‘I,
Def endant s- Appel | ees

and

PEGGY RATLI FF, Def endant - Appel | ant
(NO 21263 (CIV. NO 94-059K))

1

Pursuant to Hawai‘i Rules of Appellate Procedure (HRAP)

Rul e 43(c) (1), Peter Young, the current Chairnman of the Board of Land and

Nat ural Resources, has been substituted for Mchael D. WIson, the Chairman at
the tinme this case was decided by the third circuit court.

2 The Departnment of Land and Natural Resources no | onger enploys any

hearing officers but, rather, hires hearings officers as needed. Thus, no one

has been substituted for Rodney Maile, the Departnment’s hearing officer at the
rel evant tines indicated herein

3

See supra note 1. Peter Young has been substituted for Keith
Ahue.
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JOY HANSON;, BRAD HOUSER; ALI CE GO0, DR NATHALI E TUCKER,
RUSSELL WERTZ; KEI CH |KEDA; | RVA G LGER, JERRY ROTHSTEI N;
LI NDAY BRADLEY, Pl aintiffs-Appellees

VS.

STATE OF HAWAI ‘|, DEPARTMENT OF LAND AND
NATURAL RESOURCES, AND OFFI CE OF ENVI RONMENTAL
QUALI TY CONTRCOL, Defendants-Appell ees

and

JOHN DCOES 1-10; JANE DCES 1-10; DOE CORPORATI ONS,
PARTNERSHI PS, GOVERNMVENTAL UNI TS OR OTHER ENTI TI ES 1- 20,
Def endant s
(NO 21263 (CIV. NO 94-070K))

WAI MANA ENTERPRI SES, I NC., a Hawai ‘i corporation,
Appel | ant - Appel | ee

VS.

DEPARTMENT OF LAND AND NATURAL RESOURCES, STATE OF HAWAI I ;
BOARD OF LAND AND NATURAL RESOURCES, as the Executive
Head of the Departnent of Land and Natural Resources,
State of Hawai‘i; HAWAIl ELECTRI C LI GHT COMPANY, | NC.,

a Hawai ‘i corporation; and MAH COOPER, Appel |l ees-Appell ees

and

PEGGY RATLI FF, Appel | ee- Appel | ant
(NO. 21263 (CIV. NO 94-123K))

WAI MANA ENTERPRI SES, I NC., a Hawai ‘i corporation,
Plaintiff-Appellee

VS.

PETER YOUNG * in his capacity as Chairman of the
Board of Land and Natural Resources, State of Hawai i ;
STATE OF HAWAI ‘|, DEPARTMENT OF LAND AND NATURAL RESOURCES;
STATE OF HAWAI ‘|, OFFI CE OF ENVI RONVENTAL QUALI TY CONTROL,
Def endant s- Appel | ees

4 See supra note 1.
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and

JOHN DOES 1-10; DOE CORPORATI ONS, PARTNERSHI PS,
GOVERNMENTAL UNI TS OR OTHER ENTI TI ES 1-10, Defendants
(NO 21263 (CIV. NO 95-094K))

NO 21369

APPEALS FROM THE THI RD Cl RCUI T COURT
(CV. NOS. 96-131K; 96-141K; 96- 142K; 96- 143K; 96- 144K;
94- 059K; 94-070K; 94-123K; & 95-094K)

JULY 8, 2003

MOON, C.J., LEVINSON, AND ACOBA, JJ., CIRCU T JUDGE BLONDI N,
ASSI GNED | N PLACE OF NAKAYAMA, J., RECUSED,
AND Cl RCUI T JUDGE POLLACK, ASSI GNED BY REASON OF VACANCY

OPI NION OF THE COURT BY ACOBA, J.

We hold that under Hawai‘ Revised Statues (HRS) § 171-
5 (1993) any action by the Board of Land and Natural Resources
(the Board or the BLNR) requires a mapjority vote of all the
menbers to which the Board is statutorily entitled. Thus, four
votes are necessary for the Board to take any action. See HRS
8§ 171-4 (1993) (the Board “shall be composed of six menbers”).
Consequently, we also hold that because the Board failed to
render four votes either approving or rejecting a Conservation
District Use Application (application) in this case, the HRS

§ 183-41 (1993)° 180-day default provision allowed the applicant

5 HRS § 183-41 was repealed in 1994, and repl aced generally by HRS
§ 183C-6(b) (Supp. 2002). See infra notes 20 & 22. In pertinent part, HRS
§ 183-41 states:

Conservation districts. (a) There are established
conservation districts which shall consist of | ands which

5
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to subject its land to the use applied for.

l.
On August 26, 1992, Appell ant - Appel | ee Hawai i an
El ectric Light Conmpany (HELCO submitted an application, CDUA HA-
487A, to noderni ze and expand an el ectric generating station

| ocated on 14.9 acres of state conservation | and at Keahol e,

were in the forest and water reserve zones on January 21,
1957, and those | ands added to the conservation district by
the I and use comm ssion pursuant to chapter 205 or by | aw
Zoning of lands in the conservation district shall be under
the jurisdiction of the departnment and the provisions of
this section unless the land is reclassified out of the
conservation district by the land use conm ssion or by law
No use, except a nonconforming use as defined in subsection
(b), shall be nmade of these areas unless the use is in
accord with a zoning rule adopted pursuant to subsection
(c)(2), or unless the use is allowed under a tenporary
variance granted by the department; provided that any owner
of land within the conservation district who shall desire to
establish a use or uses for the owner’s |and, or a greater
or different use or uses, if the owner’s land is classed as
nonconform ng shall make application in accordance with
subsection (d), and if within one hundred eighty days after
receipt of the application the departnent shall fail to give
notice, hold a hearing, and render a decision consi stent
with the standards set forth in subsection (¢)(1), the owner
may automatically put the ower’'s land to the use or uses
requested in the owner’'s application. Wen an environnental
i mpact statenment is required pursuant to chapter 91, the one
hundred eighty days may be extended to an additional ninety
days at the request of the applicant. Any additiona

ext ensi ons shall be subject to the approval of the board.

(c) To effectuate this section, the departnent shal
have the follow ng powers and duties, in addition to al
ot her powers and duti es:

(2) The department, after notice and hearing as
provided in this section, shall adopt rules
governing the use of land within the boundaries
of the conservation district as will not be
detrimental to the conservati on of necessary
forest growmh, the conservati on and devel opnent
of water resources adequate for present and
future needs, and the conservation and
preservation of open space areas for public use
and enj oynent.

(Enphases added.)
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North Kona, Hawaii. Land uses within a conservation district are
governed by the Board pursuant to HRS § 183-41. In order to
propose a change in |and use, |and owners nust submt an
application to the Board, which then, after “notice and
hearing[,]” may adopt “rules governing the use of the land within
t he boundaries of the conservation district.” HRS § 183-
41(c)(2). HRS § 183-41(a) further directs, however, that “if
wi thin one hundred eighty days after receipt of the application
the departnent shall fail to give notice, hold a hearing, and
render a decision” the “owner may automatically put the owner’s
land to the use or uses requested in the owner’s application.”

Foll owi ng a hearing on HELCO s application, two tenants
of nei ghbori ng Keahol e Agricultural Park, Mahi Cooper (Cooper)
and Peggy Ratliff (Ratliff); a business conpetitor, Wai mana
Eterprises Inc. (Wainmana);® and the State of Hawai‘ Departnent of
Land and Natural Resources (Departnent or DLNR) asked for a
contested case hearing.

The Board approved the contested case hearing, but
attenpts to schedule it were acconpani ed by requests from HELCO
to extend the 180-day period. HELCO apparently had det erm ned

that it needed to conplete an environnental inpact statenent

6 Wai mana i s the parent conpany of Oa La' a, which is a general
partner of Kawai hae Cogeneration Partners (KCP). KCP is planning a
cogeneration facility located on | and | eased fromthe DHHL i n Kawai hae, County
of Hawaii .
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(EI'S)” prior to the Board' s review of the application. Wen
HELCO finally conpleted the EI'S and subnmitted it to the Board,
the tine allowed for review of the application had nearly
expired. Qher efforts to neet the statutory deadline were
frustrated by incidental problens. For exanple, the Board’s
first hearings officer, Rodney Maile, disqualified hinmself from
the hearing. BLNR s second hearings officer, denn Nagata, fel
seriously ill. Accordingly, the Board proceeded to vote on the
application without holding a contested case hearing, operating
on the assunption that no further tine extensions could be
gr ant ed.

On May 13, 1994, the Board voted on a DLNR staff
menber’s notion to deny HELCO s application w thout prejudice.
HRS § 171-5 governs actions of the Board and states, in pertinent

part, that “[a]lny action taken by the board shall be by sinple

majority of the nenbers of the board. Four menbers of the board

shall constitute a quorumto do business.” (Enphasis added.) On
the vote to adopt the DLNR s staff’s reconmendati on to deny the
application without prejudice, the vote was two in favor, three

agai nst, and one recusing. On the vote to grant the application,

7 An EIS is an “informational docunment” that

di scl oses the environnmental effects of a proposed action,
effects of a proposed action on the econom ¢ and socia

wel fare of the conmunity and state, effects of the econonic
activities arising out of the proposed action, neasures
proposed to nmininmze adverse effects, and alternatives to
the action and their environmental effects.

HRS § 343-2 (1993).
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there was no one in favor, two agai nst, one recusing, and three
not voti ng.

In four separate cases, which were | ater consoli dated,
several parties appealed the Board's vote to the third circuit
court (the court),® pursuant to HRS § 91-14 (1993)° (the first
agency appeal). On Novenber 9, 1994, the court invalidated the
votes of the Board and held that: 1) because the Board failed to
garner four votes to either approve or to reject HELCO s
application, the Board took no “action” on the application;?! and
2) it would be a denial of procedural due process to allow HELCO
to automatically expand the Keahol e generating station while
there were requests for contested cases still pending that the
Board had not acted upon. The court then renmanded the case and
ordered the Board to hold a contested case hearing within 49

days, or as extended by the Board. The remand order al so

8 The Honorabl e Ronal d | barra presided over the case.

° HRS § 91-14 states that “[a]ny person aggrieved by a final
decision and order in a contested case or by a prelimnary ruling of the
nature that deferral of review pending entry of a subsequent final decision
woul d deprive appellant of adequate relief is entitled to judicial review
t hereof under this chapter. . . .”

10 After the court’s deternmination that a “majority” consisted of al
menbers of the board and not that of a quorum the |egislature anended HRS
§ 171-5 to indicate that a majority consisted of the nenbers present and
voting with respect to a decision inplicating the automatic approva
provi sion, now HRS § 183C-6(b), the successor statute to 183-41. See infra
note 27. See also HRS § 171-5 (Supp. 2002) (“provided that a sinple mpjority
of the menbers present at a neeting and qualified to vote shall be required to
al |l ow any deci sion pursuant to section 183C-6(b)”). This amendnent does not
inplicate the analysis of this case because the statute does not contain
| anguage of a retrospective nature. See Sen. Conf. Comm Rep. No. 40, in 2001
Senate Journal, at 868 (“Nothing in this measure should be construed as a
position either for or against any application for a permt pursuant to
section 183C-6, HRS, that is pending before the board on the effective date of
this Act.”); see also HRS § 1-3 (1993) (“No |l aw has any retrospective
operation, unless otherw se expressed or obviously intended.”).

9
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specified that Waimana did not have a due process right in the
contested case hearing because “its econom c interest [did] not
constitute ‘property[.]’” However, Wii mana was nmade a party to
t he subsequent contested case by stipulation anong all of the
parties.

Prior to the contested case hearing, the Departnent of
Hawai i an Hone Lands (DHHL) was allowed to intervene, as DHHL had
recently obtained fromthe State of Hawai‘ a 153-acre parcel of
| and adj oi ni ng HELCO s Keahol e generating station. DHHL had
i ntended to use this land for residential developnent. In
addition, the DLNR withdrew as a party fromthe contested case
hearing, for unexpl ai ned reasons.

On Novenber, 29, 1994, Board Chairperson Ahue extended
the period to process HELCO s application by one year, pursuant
to the court’s remand order.!* |t appears this extension was
ordered to allow adequate tine to retain a hearing officer and to
prepare for the contested case hearing. None of the parties
obj ected to this extension.

The contested case was held over a five day period,

spanni ng from Novenber 20, 1995 to Novenber 29, 1995, before

u We observe that the court determ ned that the Board had the
authority to extend the 180-day deadline pursuant to Hawai‘ Adm nistrative
Rul es (HAR) Rul e 13-1-14, which states that “[w] henever [an] agency . . . is
required to take action within the period prescribed or allowed by these
rules, . . . the board or its chairperson may, . . . (1) [b]efore the
expiration period of the prescribed period, . . . extend the period[.]” As it
is not an issue on appeal, we nake no determ nation as to whether the court or
the BLNR had the authority to extend the date of the contested case hearing
beyond the 180-day deadline and the extensions otherw se provided for by
statute. See HRAP Rule 28(b)(7) (“Points not argued nmay be deened wai ved.").

10
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hearing officer retired Justice Frank D. Padgett (Padgett). The
parties involved were HELCO Cooper, Ratliff and Keahol e Def ense
Coalition (KDC), ' Wai mana, and DHHL. On Decenber 13, 1995,
Padgett recommended denying the application and issued proposed
findi ngs and concl usi ons.

On April 22, 1996, after several extensions of tine,?*
t he Board consi dered the proposed decision and order. Only five
menbers voted due to the recusal of one board nmenber.?'* The
Board voted three to two in favor of adopting Padgett’s
reconmendat i ons and denying the application. The outcone of the
converse question, nanely whether or not to grant HELCO s
application, had a predictable result of two to three against the
nmotion. Accordingly, the Board issued the follow ng mnute order

No. 11:

3. [The application] is denied.

4. The BLNR does not intend to deliberate further, or
vote again, on this natter. The BLNR does not intend to
extend the present April 26, 1996 deadline to take further
action in this matter.

By letter dated April 24, 1996, HELCO objected to the
Board' s denial of its application on the basis that it was
contrary to HRS § 183-41, and the Board s own rul es and
regul ations. In response, on May 10, 1996, the Board issued an

anmended M nute Order No. 11 that nodified section 3 of the order

12 Ratliff and KDC have filed joint briefs.

13 Al though it is sonewhat uncertain, the court determ ned that the
final extension ended on April 26, 1996.

14 The sixth menber of the board recused hinsel f because he owned
stock in HELCO s parent company, Hawaiian El ectric Conpany.

11
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to state that “[t]here were only two votes in favor of granting
[the application]. Therefore, the BLNR will not issue a permt
with respect to [this application.]”

On May 17, 1996, HELCO filed a notice of appeal in the
circuit court. On May 22, 1998, Cooper, Ratliff, and Wai mana
filed separate notices of appeal. On May 29, 1996, HELCO filed a
conplaint for declaratory judgnment seeking an order that the
Board approve HELCO s construction plans. The four appeals and
t he declaratory judgnment action were consolidated for disposition
(the second agency appeal). The parties later stipulated to the
intervention of both Ratliff and KDC. On January 2, 1997, the
court ruled that the failure to deny the application by four
votes constituted non-action on the part of the Board and, by
operation of HRS § 183-41, HELCO could put the Keahol e

conservation land to use as requested in the application:

The BLNR' s failure to take any valid action or render a
proper decision on HELCO s [application] after the
expiration of the application deadline of April 26, 1996,
results in HELCO being able to automatically put its land to
the uses requested in the application. Section 183-41, HRS,
Town v. Land Use Conmmi ssion, [55 Haw. 538 (1974)].

Several nonths later, on August 18, 1997, and again on February
10, 1998, the court amended this decision, stating that HELCO s
application was subject to conditions as determ ned by the Board
and HELCO s application. On August 29, 1997, Appellants Ratliff
and KDC requested the court to remand the matter back to the
Board in light of the anmendnents, but on February 11, 1998, the

court entered its final judgenent w thout a remand order.

12
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(I

On appeal, the parties! to this case present the
foll ow ng dispositive questions: 1) did the court have
jurisdiction to review the agency vote if there was no final
order, conclusions, and findings fromthe Board; 2) did the court
erroneously deprive the intervenors of their due process rights
by ruling on this case w thout such findings and concl usi ons;
3) does the phrase “sinple mgjority of the board” in HRS § 171-5
refer to all the menbers of the Board, or to those nenbers
present and voting at a hearing; and 4) did the Board “render a
deci sion” pursuant to HRS § 183-41(a) when it voted 3-2, short of
a mpjority of all the nmenbers of the Board, to deny HELCO s
application?

In addition, the intervenors raise other issues which
we do not consider controlling. W address these nmatters at
rel evant points in the text and in footnotes. Sone or all of the
I ntervenors, as the case may be, contend that the court erred in:
1) allowing the attorney general to abandon the Board’ s original

position;1% 2) failing to conpel a recusing Board nenber to vote

15 Some of the parties are technically appellees, even though they
argue the sanme position as the appellants. See HRAP Rule 3(d) (“The party
appeal i ng shall be denom nated the appellant. . . . Al other parties shall
be denom nated appellees[.]”). To avoid confusion, Cooper, Ratliff and KDC,
Wai mana, and DHHL are generally referred to as the intervenors.

16 Cooper and Ratliff and KDC contend that the attorney general made
no effort to advocate the position of the majority of the Board nenbers voting
and, instead, sided with HELCO s position on appeal. As our decision is

di spositive on other grounds, we do not address this argunment. W do note,
however, that when the attorney general’s “vision of the ‘state’ s |egal
interests[]’ is at variance with that of her statutory client[,]” Chun v.
Board of Trustees of the Enpl oyees’ Retirenent Sys., 87 Hawai‘i 152, 171, 952
P.2d 1215, 1234 (1998), “it is the duty of the Attorney CGeneral to zeal ously

13
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on HELCO s application;' 3) omtting the requirenent that HELCO
obtain the signatures of both the Board and DHHL to confirmthe
rights of both agencies to groundwater, and the Board' s right to
repurchase the |l and;'® 4) neglecting to acknow edge that Board is
a ceded land trustee, pursuant to HRS § 171-58(g) (1993), and has
certain corresponding obligations; 5) refusing to remand the

di spute to the BLNR after determ ning that there was no Board

advocate the public policy positions of her client in pleadings, in
negotiations, and in the courtroomand to avoid even the appearance of

i mpropriety by appearing to be in conflict with the desires of her client.”
1d. at 174-75, 952 P.2d at 1237-38 (quoting Manchin v. Browning, 296 S.E.2d
909, 920-21 (W Va. 1982) (brackets omtted)). |In addition, if an attorney
general were to be in a conflict of interest with a state official or agency,
the attorney may be “ethically obligated to reconmend the retention of other
counsel to represent the Board[.]” Id. at 176, 952 P.2d at 1239.

o We do not believe, under the circunstances, that a Board nemnber
shoul d have been conpelled to vote on HELCO s application, rather than
all owi ng the nenber to abstain. W observe that HRS § 84-14(a)(1) (1993)
states that “[n]o enployee shall take any official action directly affecting a
busi ness or other undertaking in which he [or she] has a substantial financial
interest.” An enployee is defined as “any noni nated, appointed, or elected
of ficer or enployee of the Sate, including nenbers of boards. . . .” HRS
8§ 84-3 (1993) (enphasis added).

18 We do not address Cooper’s and Ratliff and KDC s argunent that
HELCO s application required the signatures of the Board and DHHL. As noted
by HELCO, the Board determ ned that the 1992 application was conpl ete on
Sept ember 25, 1992, to which the intervenors never assigned any error.
Moreover, HELCO s application appears to request only a change in the use of
the land, and not to the underlying groundwater. See, generally, HRS chapter
174C (concerning water use permts). Accordingly, we decline to discuss this
i ssue.

19 Cooper and Ratliff and KDC al |l ege that the court erred in not
ruling that the Board failed to nmeet its ceded | and trustee obligations, but
do not explicitly elaborate on how these obligations were not net. HRS § 171-
58(g), which is cited by the intervenors, states that “[t]he departnment of
| and and natural resources shall notify the departnment of Hawaiian hone |ands
of its intent to execute any new | ease, or to renew any existing | ease of
water rights.” It is not clear howthis statute relates to a | and use
application. 1In addition, the intervenors quote Pel e Defense Fund v. Paty, 73
Haw. 578, 605, 837 P.2d 1247, 1264, cert. denied, 507 U S. 918 (1992)
(“Article XIl, Section 4 [of the Hawai‘i State Constitution] inposes a
fiduciary duty on Hawai‘i’s officials to hold ceded | ands in accordance with
Section 59(f) trust provisions, and the citizens of the state nust have a
nmeans to mandate conpliance.”), in support of their argument. Wthout
directly addressing this issue, we observe that the Board did hold a contested
case hearing and subsequent votes on the application. Thus, any ceded | and
trustee obligations could have been rai sed and consi dered.

14
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action; 6) declining to conclude that 1994 Haw. Sess. L. Act 270,
a subsequent act which repealed HRS § 183-41, see supra note 5,
elimnated the court’s jurisdiction over HELCO s application; ?°

7) applying the 180-day provision of HRS § 183-41 to a contested
case hearing;? 8) incorrectly ruling that 1961 Haw. Sess. L. Act
103 did not repeal the autonatic approval provision of HRS § 183-
41(a);?* 9) mistakenly invalidating the Board s amended M nute
Order No. 11 because HELCO never appealed fromthis order; and
10) concluding that amended M nute Order No. 11 was a final

agency order. Finally, the Sierra Cub and Na Leo Pohai

20 Appellants Ratliff and KDC mai ntain that HRS § 183-41 was invalid
and shoul d not have been applied in this case because it was repealed in 1994,
before the contested case hearing on HELCO s application. HRS § 1-10 (1993),
however, governs the effect of repeal on accrued rights and states:

The repeal of any |aw shall not affect any act done, or any
right accruing, accrued, acquired, or established, or any
suit or proceedings had or cormenced in any civil case,
before the tinme when the repeal takes effect.

In the instant case, HELCO submitted its application in 1992. Thus, pursuant
to HRS § 1-10, the repeal of HRS § 183-41 did not affect HELCO s previously
accrued rights.

2t Appel | ant DHHL contends that the 180-day deadline applies only to
rul emaki ng and not to a contested case hearing. While this interpretation
woul d better relate to the due process issues raised during the first agency
appeal , this argunment contradicts the express |anguage of HRS § 183-41(a).
That section provides that “when a contested case hearingis requested
pursuant to chapter 91, the one hundred ei ghty days nmay be extended to an
addi ti onal ninety days at the request of the applicant.” (Enphasis added.).
Thi s provision denonstrates that HRS § 183-41 does apply in the case of a
contested case hearing, contrary to DHHL's readi ng of the statute.

22 Appellants Ratliff and KDC assert that HRS § 183-41(a) is no
| onger valid because it was repealed by Act 103 in 1961. However, Act 103,
section 17, provides that “al statutes, . . . rules and regulations or parts

thereof, which are inconsistent with the provisions of this Act are hereby
repealed.” 1961 Haw. Sess. L. Act 103, § 17, at 90-91 (enphasi s added).

Repeal of a statute by inplication, however, is not favored. See State v.
Gust af son, 54 Haw. 519, 521, 511 P.2d 161, 162 (1973) (“repeals by inplication
are not favored”). Because Act 103 was enacted in 1961, and the |egislature
has subsequently anended HRS § 183-41 over 11 tinmes since 1961, it would
appear obvious that the legislature either did not intend to repeal this
statute or has effectively re-enacted it. Accordingly, it cannot be inplied
that Act 103 repeal ed HRS § 183-41(a).
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submtted am cus curiae briefs generally supporting the policy
considerations raised by the intervenors regarding the automatic

approval provision.

L1l

Cooper, Ratliff and KDC, Wai mana, and DHHL chal | enge
the court’s jurisdiction to review the Board' s vote and to order
i mpl ement ati on of the approval provision of HRS § 183-41(a),
arguing that there was no final order, conclusions and findings
by the Board. |In addition, they claimdeprivation of their due
process rights on the ground that the Board was not conpelled to
make findings and concl usi ons.

HRS 8§ 91-14(a) governs appeals froma contested case
heari ng:

Any person aggrieved by a final decision and order in a
contested case or by a prelimnary ruling of the nature that
deferral of review pending entry of a subsequent fina
deci si on woul d deprive appellant of adequate relief is
entitled to judicial reviewthereof under this chapter.

(Enphasi s added). Here, the Board stated in anended M nute O der
No. 11 that “[t]he BLNR does not intend to deliberate further, or
vote again, on this matter.” Plainly, if the Board s action is
not considered a “final decision” ending any further resolution
of this issue by the Board, then it nust be considered a

prelimnary ruling subject to judicial review See Public Access

Shoreline Hawai ‘i v. Hawai‘i County Pl anning Commin, 79 Hawai ‘i

425, 433, 903 P.2d 1246, 1254 (1995) (noting that the agency had

“rendered its final views for the purposes of judicial review
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(citing HRS § 205A-29)); see also In re Hawai‘i Gov't Enpl oyees

Ass’n, 63 Haw. 85, 89, 631 P.2d 361, 364 (1980) (upholding
appel l ate jurisdiction where the agency’s prelimnary ruling
ended the proceedings with respect to a party seeking
intervention in a contested case).

Simlarly, the constitutional right of due process was
adequately protected through the contested case hearing process

and t he subsequent votes by the Board.? |In Sandy Beach Defense

Fund v. Gty Council, 70 Haw. 361, 378, 773 P.2d 250, 261 (1989),

this court explained that:

Determi nation of the specific procedures required to satisfy
due process requires a bal ancing of several factors: (1)
the private interest which will be affected; (2) the risk of
an erroneous deprivation of such interest through the
procedures actually used, and the probable value, if any, of
addi tional or alternative procedural safeguards; and (3) the
governnental interest, including the burden that additiona
procedural safeguards would entail.

Id. at 378, 773 P.2d at 261 (citations omtted). Applying this

rul e, Sandy Beach Defense Fund held that the appellants’ due

process rights were satisfied because they had received notice

and had a sufficient opportunity to be heard on a bill before the

23 DHHL cites to Application of Hawai‘ Electric Light Co., Inc., 60
Haw. 625, 594 P.2d 612 (1979), for the proposition that

[t]he requirenment that [the agency] set out its findings of
fact and conclusions of lawis no nere technical or
perfunctory matter. The purpose of the statutory

requi rement that the agency set forth separately its
findings of fact and conclusions of lawis to assure
reasoned deci si on naki ng by the agency and enable judicia
revi ew of agency deci sions.

Id. at 643, 594 P.2d at 623 (citations omtted). This basic statenment of

adm nistrative law is unquestioned. In the instant case, however, the review
is not of the Board' s action, but, rather, on the linted i ssue of whether the
Board acted at all. In this analysis, there is no review of the substantive

deci si on-maki ng by the Board, for which findings and concl usions are
statutorily mandat ed.
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Honolulu Cty Council. See id. Likew se, here, we conclude that
t he procedures foll owed, nanmely, the contested case hearing and
the resulting Board votes, were sufficient to protect the

i ntervenors’ property interests from erroneous deprivation.

Mor eover, the dispositive issues in this case are not conditioned
upon the findings and conclusions regarding the nmerits of the
contested case, but, rather, on the |egal question of whether the
Board acted or rendered a decision at all. See supra note 23.
Accordingly, the court appropriately limted its reviewto that

i ssue. 2

| V.
A
As stated earlier, HRS § 171-5 states that “[a]ny

action taken by the board shall be by sinple majority of the
menbers of the board. Four nenbers of the board shall constitute
a quorumto do business.” It is contended by the intervenors
that, so long as a quorumis present, a majority of the nenbers
voting may render a binding decision of the Board. 1In

opposi tion, HELCO and DLNR argue that there is no binding

24 Simlarly, the court did not err in ordering inplenmentation of the
aut omati ¢ approval provision of HRS § 183-41(a), rather than renmandi ng the
case back to the Board for further deliberation. Ratliff and KDC, Wi mana,
and DHHL all maintain that the court should have renanded the case back to the
Board for further deliberations following its conclusion that the Board fail ed
to act. However, once there was a ruling that the Board failed to act
pursuant to HRS § 183-41, there was nothing further to be determ ned, inasmuch
as in the absence of a decision “the owner may autonmatically put the owner’s
land to the use or uses requested in the owner’s application.” HRS § 183-
41(a) .
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decision unless a majority of the entire board (4 of 6) agree,
whet her the entire board is present and voting, or whether only a
guorum of four exists.

Under common law, a najority vote of a quorumis
sufficient to approve a matter before an adm nistrative or

| egislative body. See DiGacinto v. Gty of Alentown, 406 A 2d

520, 522 (Pa. 1979) (“Under the conmmon law rule so long as a
quorumis present at a neeting, all that is required is that the
hi ghest vote be equal to a ngjority of the quorum nunber, even

t hough the highest vote constitutes only a plurality of all the

| egal votes cast.”); see generally WJ. Dunn, Annotation, What

Constitutes Requisite Majority of Menbers of Munici pal Counci l

Voting on Issue, 43 A L.R 2d 698 (1955) (“Under the comon | aw,

where a | egislative body such as a nunicipal council consisted of
a definite nunber, a majority of the body constituted a quorum
and the vote of a mpjority of those present, provided, of course,
there was a quorum was sufficient for valid action by the
body.”). But, the comon | aw has been nodified in many states

Wi th statutes expressly prescribing what is a ngjority vote.

See, e.qg., D.E.P. Resources, Inc. v. Planning Bd. of Mnroe, 516

N. Y. S. 2d 954, 955 (App. Div. 1987) (the “common-|aw rul e was
abrogated in New York” by a statute that states that “not | ess
than a majority of the whol e nunber may perform and exerci se such

power, authority or duty”); RamDev. Co. v. Shaw, 244 N.W2d 110,
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115 (M nn. 1976) (observing other case |aw, but noting that the
governing statute required “two-thirds of all nenbers”).

W believe that the plain | anguage of HRS § 171-5
nodi fies the cormmon |law rule by requiring a ngjority vote of the
entire board, regardl ess of the nunber present and voting. “Wen
construing a statute, our forenost obligation is to ascertain and
give effect to the intention of the legislature, which is
obtained primarily fromthe | anguage contained in the statute

itself.” 1lddings v. Mee-Lee, 82 Hawai ‘i 1, 6, 919 P.2d 263, 268

(1996). “Where the | anguage of a statute is plain and
unanbi guous, our only duty is to give effect to the statute’s

pl ain and obvious neaning.” 1d. at 7, 919 P.2d at 269.

B.

HRS § 171-5 states that any Board action nust be taken
by the vote of a “sinple majority of the menbers of the board.”
The Board consists of six nmenbers. See HRS § 171-4. Thus, as a
sinple majority of six is four, it is apparent that the
| egi slature rejected the common | aw approach and required a
majority of the entire board to authorize an action.

The sentence following in HRS § 171-5 allows for the
conduct of business if there is a quorum of four nenbers.
Construing the two sentences and giving effect to each, we
concl ude that, under HRS § 171-5, a quorum of the Board is

sufficient to conduct business, but any Board action nust be
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authorized by a magjority of the total nmenbership of the Board.
To hold otherwi se would render the sentences redundant, i.e., to

“conduct busi ness” would al so nean “taking action.” See Coon V.

Cty and County of Honol ulu, 98 Hawai ‘i 233, 259, 47 P.3d 348,

378 (2002) (“[Clourts are bound, if rational and practicable, to
give effect to all parts of a statute, and . . . no cl ause,
sentence, or word shall be construed as superfluous, void, or
insignificant if a construction can be legitimately found which
wll give force to and preserve all words of the statute.”
(I'nternal quotation nmarks and citations omtted.)).

Additionally, there is no expression in the statute
that a quorumto do business allows for a reduced nunber of votes
in establishing the majority necessary for Board action. |If the
| egi sl ature had intended that action could be taken by a majority
of the nenbers present and voting rather than by a “sinple

majority of the nenbers of the board” (enphasis added), then the

statute coul d have expressly provided for that alternative. See

Mann v. Key, 345 So.2d 293, 295 (Ala. 1977) ("Qur decision is

based upon the requirenent of the statute that the vote nust be
by a ‘majority of the total nenbership of the governing body.’”);

State of Tennessee v. Torrence, 310 S.W2d 425, 427 (Tenn. 1958)

(“Thus as we see it under the |anguage used by this
constitutional provision here a two-thirds vote of the ‘I ocal

| egi sl ati ve body’ would not be two-thirds of those present or
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two-thirds of the nmenbers voting but would be two-thirds of this
| egi sl ative body[.]")

We note that the | egislature has generally adopted the
foregoing standard in HRS 8§ 92-15 (1993) for boards and
comm ssions. HRS § 92-15 pertains to the nunber of votes
necessary to constitute an act in the absence of a specific
appl i cable statute or ordinance. It states that “the concurrence

of a mgjority of all the nenbers to which the board or conmm ssion

is entitled shall be necessary to nake any action of the board or

commi ssion valid[.]”?® (Enphasis added.) |In this case, the
court relied upon an attorney general’s opinion, A G Opinion 85-
11, which in analyzing this statute opined that “[t]he
applicability of the [common-|law] rule, however, has been
generally limted in nore recent times by statutes which
prescribe specific bases upon which to cal cul ate and determ ne
the requisite nmajority to validate action by a body[.]”

Thus, it is apparent that in HRS § 171-5 the
| egi sl ature made a conscious decision to reject the comon | aw
rule and to mandate that the nmajority necessary to take action
nmust be measured by the entire board, and not nmerely by the

menbers present. In general, the cases cited for the contrary

2 DHHL contends that HRS § 171-5, which refers to “a sinmple
maj ority,” should be differentiated from HRS § 92-15, which contains the
phrase “all the nenbers of the board[,]” and, thus, the court incorrectly
construed HRS § 171-5. W cannot agree with this argunent, however, inasnuch
as the legislature could have used the words a “sinple majority of the nenbers

present and voting” if it had intended to convey such a nmeaning. Instead, the
| egi sl ature enpl oyed the words a “sinple majority of the menbers of the
board[,]” which neans a majority of all the menbers of the Board to which the

Board is statutorily entitled.
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position are distinguishable because of the differing | anguage of

t he governing statute, see, e.q., Fitanides v. Gty of Saco, 684

A 2d 421, 423 (Me. 1996) (the governing statute stated “a sinple
maj ority of nmenbers present and voting shall be sufficient for

t he passage of a notion”); Causing v. State, 955 P.2d 394, 399

(Wash. 1998) (“An affirmative vote of a sinple majority of the
menbers present at a neeting or hearing shall be required for the
board to take any official action.”), or the lack of a statute

contravening the common | aw, see Tsao v. Inmmgration &

Naturalization Serv., 538 F.2d 667, 669 (5th Cr. 1976) (noting

the codification of previously existing cormmon | aw and stating
“in the absence of a contrary statutory provision, a majority of

a quorumconstituted” a majority to approve an act).

V.
DHHL argues that the recusal of one of the Board
menbers can be likened to a tenporary resignation, thus reducing

the total nunber of Board menbers. In Lynmer v. Kumal ae, 29 Haw.

392 (1926), this court extensively reviewed case | aw regardi ng
majority voting and abstentions, and held that a ngjority of the
board is a magjority of the nenbers of the board “as constituted
by lawf,]” see id. at 414, irrespective of the nunber of nenbers
present at the time of the vote. |In doing so, this court

expl ai ned t hat

[a] different construction wuld be fraught with serious
danger. It is conceivable that all the nenbers of the board
except two, or even one, mght resign or |leave the Territory
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or die. The respondent’s contention would |Iead to the
conclusion that the two, or one, remining wiuld have the
power to administer the affairs of the nmunicipality and bi nd
it inthe natters of the npbst serious conseguence.

Id. at 412 (enmphasis added).?® Recognizing the inplications of
this holding, it was explained that

[wW e are not unmi ndful that the view we take of the statute
may also lead to serious results. |If a majority of all the
menmbers of the board should for any reason cease to be
menbers, thus making a quorum i npossi ble and therefore
meking it inpossible to fill the vacancies, we know of no
statutory provision by which the | egislative branch of the
nmuni ci pal governnent could continue to function. This,
however, is a natter of legislative concern and cannot

i nfluence us in placing the construction on the statute
which we think it reasonabl e bears.

Id. at 419-20. Simlarly, a nunmber of courts have held that an
abstention, disqualification, or sickness does not reduce the
total nunber of nenbers on a board in terns of voting

requirenents. See City of Alampb Heights v. Cerety, 264 S.W2d

778, 779 (Tex. C. App. 1954) (“Some statues in stating a
necessary vote, contenplate an irreducible nunber of positions, a
full and unreduced conpl enment of the total body. That result is
achieved in the case of a statute which refers not only to al

t he nenbers, but also adds words to show it speaks of the total
nunber of positions which always remai ns constant.”); Rockl ands

Wods, Inc., v. Incorporated Village of Suffern, 40 A D.2d 385,

387 (N.Y. App. Div. 1973) (“[I]t is our opinion that three
favorabl e votes are required to constitute a npgjority of a five-

nmenber board . . . and that the absence or abstention of a nenber

26 We recogni ze that the analysis used in Lyner is not directly
anal ogous insofar as HRS § 171-5 al so states that “[f]our menbers of the board
shall constitute a quorumto do business.” Thus, if four nenbers were to
resign, |eave, or die, there would be no quorum and the Board woul d be unabl e
to take any action.

24



**FOR PUBLICATION**

does not dispense with or |lessen that requirenent.” (G tations

omtted.)); see generally J.R Kenper, Annotation, Abstention

from Voting of Menber of Minicipal Council Present at Session as

Affecting Requisite Voting Majority, 63 A L.R 3d 1072 (1975); but

see Cark v. Gty Council of Waltham 101 N. E. 2d 369, 370 (Mass.

1951) (where five nenbers abstained, four voted in favor, and one
against, the court held that “a majority of a council or board is

a quorumand a majority of the quorumcan act”); State ex rel.

Wlson v. WIlis, 133 P. 962 (Mont. 1913) (the phrase “‘a

majority of the nmenbers’ could nean nore than a ngjority of those
constituting the actual nenbership of the body at the tine; so
that, if the full nmenbership is sixteen but at a given tinme has
been in fact reduced by the resignation of one, there are but
fifteen nenbers”).

Accordingly, we reaffirmLyner, and hold that, unless
ot herw se prescribed, the total nunber of nmenbers on a board is

not reduced by an abstention, resignation or vacancy.

VI .
| nsofar as a majority of the Board did not
affirmatively approve or disapprove of HELCO s application within
the time established, we hold that the Board failed to render a

“decision” so as to avoid the 180-day default nmechani sm of HRS
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8§ 183-41.2" As stated earlier, HRS § 183-41(a) allows the
applicant to inplenent the use requested in the application if
the departnent “fail[s] to give notice, hold a hearing, and

render a decision. . . .” (Enphasis added.) There is no

question that the Board issued a public notice and held a
contested case hearing. The Board also voted on the application.
The issue, therefore, is whether the vote conducted by the Board

constituted a “decision” pursuant to HRS § 183-41(a).

A
The parties to this case acknow edge that there is no
Hawai ‘i case law interpreting the default nechanismof HRS § 183-
41. Under the plain |anguage of HRS § 183-41, the Board nust
“render a decision.” An action such as that referred to in HRS
8§ 171-5 is defined as a “deliberative or authorized proceedi ng:

an act or decision by an executive or |egislative body (as

2 Al t hough Act 270 repealed HRS § 183-41 in 1994, a simlar section
repl aced the repeal ed provisions. HRS § 183C-6(b) (Supp. 2002) provides as
fol | ows:

The departnment shall render a decision on a conpleted
application for a permt w thin one-hundred-ei ghty days of
its acceptance by the departnent. |f within one-hundred-
eighty days after acceptance of a conpleted application for
a pernit, the departnment shall fail to give notice, hold a
hearing, and render a decision, the owner may autonatically
put the owner’s land to the use or uses requested in the
owner’'s application. Wen an environnental inpact statenent
is required pursuant to chapter 343, or when a contested
case hearing is requested pursuant to chapter 91, the one-
hundr ed-ei ghty days may be extended an additional ninety
days at the request of the applicant. Any request for
addi ti onal extensions shall be subject to the approval of

t he board.

(Enphasi s added.).
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of a governnment or a political party)[.]” Wbster’'s Third New

Int’l Dictionary 21 (1986). Simlarly, a decision is the “act of

deci ding; specif: the act of settling or termnating (as a

contest or controversy) by giving judgnent[.]” l1d. at 585
(emphasi s added). The definition of “action,” then, is subsumed
in the term “decision.”

A decision thus connotes the act of deciding or
settling a controversy or question. Hence, a vote that does not
deci de the controversy presented to the Board as to HELCO s
application does not constitute a decision, within the plain
meani ng of the term*“decision.” For the reasons stated supra,
HRS 8 171-5 nandates that a vote of a majority of the entire
board is necessary for the Board to act; hence, a vote of |ess
than such a magjority does not amount to Board action. 1In the
absence of a board action, the question of whether to approve or
di sapprove of the application was not decided. Wereas that
guestion was not decided, no “decision” under HRS § 183-41 was
rendered. As HRS § 183-41 plainly sets out, the failure to
render a decision within the relevant tine period results in the
applicant subjecting its land to the use applied for.

This conclusion is supported by the |l egislative history
of HRS § 183-41, indicating that the | egislature nmeant the
requirenents of HRS 8 171-5 to apply in order for the Board to

have rendered a decision. See State v. Entrekin, 98 Hawai‘i 221,

227, 47 P.3d 336, 342 (2002) (“Although we ground our holding in
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the statute’s plain | anguage, we nonethel ess note that its

| egislative history confirnms our view” (Citations omtted.)).
In 1957, the Senate Judiciary Conmttee recomrended anmendi ng a
proposed house bill, stating:

Certain changes have been made in the provisions of H B. 3,
H-D. 1 to neet objections raised by the adm nistration to
the closely related S.B. 3 which was vetoed. Your Conmittee
is informed that the suggested changes were the result of
conversations held with the governor by the mnority | eader
and speaker of the house and have been checked by the
attorney general and the president of the board of
agriculture and forestry. These nmjor changes are:

(1) Addition of the last two provisions at the end of
the first paragraph of section 2 of the anended draft. The
first proviso allows the | andowner to make application for a
change in use, and sets a tine lint in which the boards
nust act. If no action is taken within the tinme linit the
owner may put the land to the use requested.

Sen. Stand. Comm Rep. No. 740, in 1957 Senate Journal, at 641
(enphasi s added). Through the use of the words “action” and
“decision” in HRS 8§ 183-41, and the language in HRS § 171-5
requiring that “[a]lny action taken by the board shall be by a
sinple majority of the nenbers of the board[,]” it is evident
that the legislature intended that the decision-making process
required “action” taken by a nmajority of the entire Board. See

HRS § 1-16 (“Laws in pari nmateria, or upon the same subject

matter, shall be construed with reference to each other.”).
Consequently, to hold that a vote of less than a majority of the
entire board constitutes a “decision” under HRS § 183-41, would

be inconsistent with the directive in HRS § 171-5 that Board
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action requires the affirmative vote of a “sinple majority of the

board. " 28

B
Hence, it has been held that a tie vote or a | ess-than-
majority vote results in agency inaction, thus triggering

automatic approval of an application. See Younger v. Tahoe

Reqgi onal Pl anni ng Agency, 516 F.2d 215, 218 (9th Gr. 1975)

(where the automatic approval statute required the agency to
“take action[,]” the court distinguished other cases because of
the plain | anguage of the statute and held that the failure to
muster a npjority vote to either approve or reject the

application resulted in an automatic approval); Squicciarini v.

Pl anning Bd. of Chester, 367 N.Y.S. 2d 845 (App. Dv. 1975),

aff’d, 348 N.E.2d 609 (N. Y. 1976) (where the statute at issue
required action by a majority of the menbers of the board,
application for special permt was automatically approved when
only three nmenbers of a seven nmenber board voted on a notion to

deny an application); D.E.P. Resources, Inc. v. Planning Bd. of

Monroe, 516 N.Y.S.2d 954, 955-56 (N. Y. App. Div. 1987)
(application deened approved by the inaction of board where two

out of five nenbers voted to deny the application and the court

28 By the sane token, were the vote reversed, the same argument woul d
all ow an application to be approved by a vote of less than a najority of the
menbers of the Board.
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determned that at |east three nenbers of the board nust concur
for there to be a valid exercise of the board s power).

As to opposing cases,? we nust decline to follow them
W are faced with specific statutes, the “statutory | anguage [ of
whi ch] is plain and unanbi guous[; thus] our sole duty is to give

effect to [their] plain and obvious neaning.” 1n re Tax Appeal

of Lower Mapunapuna Tenants Ass’'n, 73 Haw. 63, 68, 828 P.2d 263,

266 (1992) (ellipsis points in original) (citations omtted).
HRS § 183-41 manifestly declares that if after 180 days of the
recei pt of the application “the departnent shall fail to

render a decision . . . the owner may automatically put the
owner’s land to the use or uses requested . . . .” Reading HRS
8§ 183-41 in concert with HRS § 171-5, we hold, see discussion

supra, that the Board nmust act in order to render a decision, and

2 See Tall Trees Construction Corp. v. Zoning Bd. of Appeals of
Huntington, 761 N.E.2d 565, 568-69 (N Y. 2001) (distinguishing Squicciarini
and hol ding that the plain language of the statute required a mgjority vote to
grant a variance application and the failure to acquire a majority vote was,
in effect, a denial of the application); Penllyn Lands v. Board of Supervisors
of Lower Gwnedd Township, 638 A 2d 332, 336 (Pa. Cormw. Ct. 1994) (a “vote of
Il ess than the required majority of its menbers, cannot be considered to be a
failure to render a decision for the purpose of deternining a deened approval”
as “the Board took an action and conmunicated its decision to [the applicant]
inatinmely manner[.]”); Committee for a Rickel Alternative and Linden
Merchants Ass’'n v. City of Linden, 543 A 2d 943, 946 (N.J. 1988) (the clear
intent of the automatic approval statute was to “require expeditious
di sposition of appeals[,]” and the “fact that the ‘decision’ reached was
inconclusive . . . does not serve to convert the Council’s attenpted action
into ‘“inaction’”); Huck v. Inland Wtlands and Wat er course Agency, 525 A 2d
940, 945 (Conn. 1987) (noting that “[t]he requirenent that the agency take
‘“action’” within the prescribed 65 day period is to insure pronpt and
expeditious action for the protection of the applicant” and holding that a tie
vote was such an action); G ant Food Stores v. Zoning Hearing Board, 501 A 2d
353, 354 (Pa. Commw. Ct. 1955) (“In accordance with settled principle that a
tribunal’s divided vote confirnms the status quo, this court’s conclusion is
that a zoning hearing board's one-to-one vote has the |legal effect of denying
the variance request.”). These cases nmay be distingui shabl e based on
inter alia, the | anguage of the |aws involved, the |legislative history of the
| aws construed, or the nature of review by the rel evant governnental body.
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an action of the Board requires a sinple magjority vote of the
nmenbers of the board, that is, the affirmative vote of at |east
four menbers. |If the legislature had intended a contrary result
then it could have -- and we assune it would have -- enpl oyed
| anguage Iimting the application of the 180-day approval rule.
The Ninth Circuit followed simlar reasoning in
Younger, observing that “[a]lthough we find California s argunent
extrenely appealing on an enotional |level, it sinply does not
take into account the plain nmeaning of the [statute] and the
intent of its architects.” 516 F.2d at 218. That federal court
hel d that the plain | anguage of the statute in question required
a “final action” which did not occur unless the agency
“1) approve[d] the permt[;] 2) require[d] nodification[;] or
3) reject[ed] the permt.” 1d. at 219. 1In conclusion, the Ninth
Circuit noted that the statute was “not the result of a court

i nposed interpretation, but of deliberate action by the

| egislatures. . . . This court is not enpowered to rewite [the
statute].” [d. at 220. As the Younger court suggested, the

remedy for a contrary outcone lies not with the judicial branch,
but with the |egislative branch that drafted the statute. See
id. at 220.

Several of the intervenors cite to two comrentators who
assert that automatic approval provisions were intended to curb
agency delay, rather than to allow an applicant to succeed should

t he agency deadl ock or otherw se fail to render a final decision.
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See G Brooker and K. Cole, Automatic Approval Statutes: Escape

Hat ches and Pitfalls, 29 Ub. Law. 439, 456 (1997); see also

Bickel v. Gty of Piednont, 946 P.2d 427, 432 (Cal. 1997) (to

prevent agency “foot-dragging”); Huck, 525 A 2d at 945 (“to

I nsure pronpt and expeditious action”). However, we nust reject
Brooker’s and Col e’ s approach inasmuch as it is not supported by
the | anguage of HRS § 183-41 or any legislative history.

HRS § 183-41 creates a situation in which a
petitioner’s application my be effectuated because the Board is
unable to affirmatively approve or reject an application, but
that is a result of the statutory franmework adopted by the
| egislature. It is beyond the power of this court to
| egi slatively “correct” HRS 8§ 183-41 in order to prevent such a
result. If the automatic approval statute should operate
ot herwi se, as argued by the intervenors, then it is within the
| egi sl ature’s prerogative to nodify HRS § 183-41 as it did with
respect to HRS § 171-5. See supra note 10 (noting that the
| egislature nodified HRS § 171-5 to allow for a majority vote by
t he nenbers present and voting in regards to applications under

HRS § 183C- 6(b)).

VII.

Accordingly, we affirmthe February 11, 1998 fi nal

j udgnment which granted HELCO s application. Qur disposition
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makes it unnecessary to consider the remai ning contentions raised

by the parties.?3°
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30 I nasmuch as this dispositionis dispositive of the case, it is
unnecessary to address the contention that the Board | acked jurisdiction to
amend M nute Order No. 11, and the argunent that the court erred in
invalidating the Board' s amended M nute Order No. 11. See Part I1.
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